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Announcement:  Discussion of exam next time

I. An overview of John Rawls, A Theory of Justice

([1971] 1999)

II.   A Theory of Justice

III.  Applications to democracy of Rawls’s “original 

position” analysis

IV. Recap 

V. Themes of the course (for website)

VI.  What to look for in Foucault
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I.  An overview of John Rawls, A Theory of Justice ([1971] 1999) Free.  Equal. Rational. 

Self-interested. No envy. 
High uncertainty, 
Bottom unacceptable.
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Subjunctive:

“If I were not to know what talents I had or into what 

station I would be born, what would I agree to?”

The concept of the hypothetical original position is a 

starting point for the discussion of justice in actual 

society.  There is no discussion, deliberation, or 

negotiation in the original position because there are 

no real people in the original position.  

Think always:  “What would I agree to if I thought I 

might end up at the bottom?”
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II.  John Rawls, A Theory of Justice (1971)

*In the language of philosophy:

the “good “ the “right”

“consequential” “deontological”

Bentham/Mill Kant/Rawls
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goal of willing cooperation
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goal of willing cooperation
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“original position”

“veil of ignorance”

In what ways is Rawls a “liberal” 

in the sense of this course?  

a) What is the role of liberty in 

his theory? b) How does he 

seem like Hobbes and Locke?
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THOUGHT EXPERIMENT – HYPOTHETICAL  CONTRACT
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Which statement(s) accurately describes the original position?

a) People in the original position think about what justice is and should 

be.

b)   People in the original position discuss what justice is and should be.

d)   People in the original position try to achieve justice.

e)  People in the original position advocate for justice.

f)   People in the original position experience the state of nature.

g)  People in the original position discuss what is right in contrast

to what is good.

h)  People in the original position decide what system provides the

greatest good to the greatest number. 

i)   None of the above.
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Which statement(s) accurately describes the original position?

a) People in the original position think about what justice is and should 

be.

b)   People in the original position discuss what justice is and should be.

d)   People in the original position try to achieve justice.

e)  People in the original position advocate for justice.

f)   People in the original position experience the state of nature.

g)  People in the original position discuss what is right in contrast

to what is good.

h)  People in the original position decide what system provides the

greatest good to the greatest number. 

i)   None of the above:   People in the original position pursue their 

self-interests and decide what society they would agree to enter if they 

might end up on the bottom.  

Anything wrong with this picture?  

Johanna Poutanen

Kevin Coleman John Chambers
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Yasmin Zaerpoor
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Isabel Vasconez Naranjo
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liberty principle (prior)

 “difference 

principle”

 “fair equal opportunity” (prior)



Christophe Nedopil Amit Tambade
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Alejandra Jimenez

Daniel Cnossen: Rawls does not spell out the criteria for the “best total 

system of liberty” (p. 178)?

Zhijian Lim



17

Alejandra Jimenez:  “First generation human rights” = US and France Bills 

of Rights (1789  i. “ancient rights” + ii. “natural rights”).  “Second 

generation human rights” = UN Declaration of Human Rights (1948), which 

includes right to marry and to found a family, right to work, right to equal 

pay for equal work, right to reasonable limitation of working hours and 

periodic holidays with pay, right to a standard of living adequate for the 

health and well-being of himself and of his family, including food, clothing, 

housing and medical care and necessary social services; right to 

education.

I.  Liberty
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“It is only when social 

circumstances do not allow the 

effective establishment of these 

basic rights that one can concede 

their limitation, and then only to the 

extent…necessary to prepare the 

way for the time when…[the 

limitations are] no longer justified.”  

p. 132

lexical priority of liberty

I.  Liberty
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fair equal opportunity

IIa (lexically prior):  Fair 

equal opportunity

Wei 

Luo

Helene Sow
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natural lottery

(in genes and helpful family)

IIb (second in priority): 

“The  Difference Principle”

Eugenio Zegers:  effort not only a matter of 

social conditions.  Poor can work hard, rich not.
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[E.g., one child cuts the 

cake; the other takes 

the first piece]

“maximin rule”
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“maximin rule” continued
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p. 54:

Injustice, then, is simply inequalities that are not to the benefit of all. 

p. 13:  It is not just that some should have less in order that others may prosper. But there is 

no injustice in the greater benefits earned by a few provided that the situation of persons not 

so fortunate is thereby improved.

State of Society / 

Person

Person A Person B Person C

World 1 3 3 3

World 2 4 5 6

World 3 5 90 100

Juan Dominigo Riesco Urrejola:  Which world would you agree to enter in 

the original position?

Difference principle, continued

Isabel Vasconez Naranjo

Colin Brown

Eugenio Zegers
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Conclusion:

…the public recognition of the two principles gives greater 

support to men’s self-respect  and this in turn increases the 

effectiveness of social cooperation.   (155)

…shared understanding of the arbitrariness of natural 

contingencies… (156)
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III. What can we take from Rawls for democracy today?

1) To be effective, coercion must be “legitimate enough” 

and supplemented by public spirit, which  only from 

“good enough” justice. 

Rawls’s goal:  a society of “willing cooperation.” 



28

2)  Applications to democracy of Rawls’s “original position” 

analysis:

A.  As a technique of analysis, helps answer questions, e.g.,:

1.  What are “human rights”?  A:  The rights one would agree 

to in the original position.

2.  What are “natural duties”?  (E.g. the duty to obey a just law 

and the duty to do one’s part in a collective action situation).     

A:  The duties one would agree to in the original position

3.  What should be the rules of democratic legitimacy?        

A:  The rules one would agree to in the original position. 

In short, to any meta-normative question, one asks, “What 

would a rational person agree to in the original position?”
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B.  Helps us decide what kind of governance is appropriate:

What kind of government would one choose in the original 

position?

The original position is in theory neutral. 

No conception of the good.  No religion.
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C.  Makes justice central to democratic action.  E.g. civil 

disobedience.

1.  Is the society “nearly just” or “unjust”?  (or where, along

this spectrum, does it lie?)

2.  If unjust, disobeying any law (that does not enforce a 

natural duty) is justified, as is war vs. the government. 

3.  If nearly just, disobeying the law is justified only if one:

i.  Has exhausted other remedies

ii.  Does the act publicly

iii.  Takes the penalty.
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D. Rawls does not intend for you to use this analysis to judge 

specific policies.  He intends it to be an instrument for 

judging only the justice of basic institutions.

BUT:  Sometimes it’s hard to distinguish between a broad 

policy and an institution.

SO:  Sometimes I just go ahead and apply it to specific 

policies anyway.
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IV.  Recap:

1. Free, equal, self-interested, instrumentally rational, no envy

2. Would hypothetically agree (for self-interested reasons)

3. Why difference principle?  (maximin)

4. Why liberty prior?  (maximin)

5. Make sure you get the priorities:

a. First, you would make sure that everyone got the basic 

liberties.

b. Then you would institute fair equal opportunity (as 

much as practicable)

c. Then you would institute the difference principle. 

6. Rawls is a “liberal” in the sense that we have been using that 

word in this course because he:  

a. Starts with free and equal individuals;

b. Uses a form of social contract;  

c. Makes basic liberties prior (rights are trumps).
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V.    Six themes of the course:

A.  Resistance to power (not relevant in today’s class)

B.  Common good vs. Self-interest  

1. Common good

Rawls:  Common good at base:  The goal is a community of “willing 

cooperation.” “Society is a “cooperative venture for mutual 

advantage, …marked by a conflict as well as an identity of

interests.”

2.  Self-interest:

Rawls:  Persons in the original position are “concerned to further 

their own interests.”  Individuals in actual society have mixed motives.  

C. Development of the faculties (not relevant in today’s class)

put on webpage
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D.  Liberty:

Hobbes:  “For all men equally are by nature free.” Liberty = “absence of 

external impediments” to motion.  “A free man is he that…is not 

hindered to do what he has a will to do.”  (Doing what you desire)

Locke: “Men being…by nature all free, equal, and independent, no one 

can be put out of this estate, and subject to the political power of 

another, without his own consent.” 

Rousseau:  Liberty as autonomy (self-rule)

Marx and Engels:  “Freedom” is a bourgeois concept; reduces to 

meaning only the freedom to sell yourself on the market – “free trade.”  

Concludes that in the communist society, “In place of the old 

bourgeois society, with its classes and class antagonisms, we shall 

have an association, in which the free development of each is the 

condition for the free development of all.”

Rawls:  Individuals in the hypothetical original position are “free and 

equal.” Justice as he conceives it “comes as close as a society can to 

being a voluntary scheme, for it meets the principles which free and 

equal persons would assent to under circumstances that were fair.  In 

this sense its members are autonomous and the obligations they 

recognize self-imposed.”  Liberty = “basic liberties of citizens.”  

Liberty is “lexically prior.” (i.e., these liberties are lexically prior.)

put on webpage
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E.  Equality:

Hobbes:  Men equal in state of nature

Locke:  Men equal in state of nature

Mill:  “A” voice, not an “equal” voice

Marx: No mention of equality per se.  Equal distribution is a bourgeois 

idea.

Habermas: The principle of equal access is crucial to the public sphere.  

Status should not count; only the “force of the better argument.”

Pateman:  first to bring up political equality explicitly and analytically; first to 

define it as equality of power (Note:  means equal coercive power.  

Equal coercive power arises when interests conflict.  Does not mean 

equal persuasive power when interests are identical.) 

Rawls: Individuals in the hypothetical original position are “free and equal.”  

In actual society they would not agree to equality of economic outcome 

but only to 1) “fair” equal opportunity (equal opportunity means equal 

liberty to reach inequality; “fair” equal opportunity means the removal of 

social barriers) and 2) the amount of inequality overall that would 

produce good for all (including the least advantaged), which he calls 

“the difference principle.”

put on webpage



36

F. Social contract

Aristotle:  Against the social contract theory of his time.

Manegold of Lautenbach:  First extant written social contract theory 

Machiavelli:  Social contract

Vindiciae Contra Tryannos:  Social contract (sources:  Bible, reason, 

etc.)

Hobbes: Social contract (hypothetical construct based on self-interest)

Locke:  Social contract the basis of legitimacy.  Sees it in reality, e.g., 

among the Mayflower Pilgrims.  You can go to “America” if you don’t 

want to contract.  If the king breaks the contract (by not promoting the 

common good)  right to right to rebellion (theory of American 

revolution)

[Some U.S. state constitutions mention the  social contract]

Rousseau:  Social contract makes morality possible.  [Unclear whether 

hypothetical]

Rawls:  explicitly hypothetical contract.  A thought experiment. 

put on webpage
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VI.  What to look for in Foucault:

• Pep talk:  Foucault is hard to read and abstract, but in my view worth it.

• Foucault is a critic of liberal democracy from a post-Marxist, “post-

structuralist” perspective.  [“Structuralist” = world has (eternal) 

structures]

• Marx assumed a “species being” repressed by capitalism; Freud 

assumed a free spirit repressed by the demands of civilization (e.g. 

toilet training).  For both, remove the repression and you find the 

authentic being underneath.  Anarchism also assumed that if you 

removed the power of the state you would find the free being 

underneath.  Against these versions of the “repressive hypothesis” (or 

what he called “Reich’s hypothesis”), Foucault argued that power was 

everywhere, that it constituted people (necessarily helped create 

them, helped make them what they were), not just repressed them. 

• Foucault implicitly challenged the idea, therefore, that you could ever 

have “free consent.”  He also challenged the idea that you could have a 

contractual exchange in which an individual ceded power, or traded 

power, like a commodity.
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• In particular, Foucault saw knowledge as necessarily inhabited by 

power.

• Thus “discourses of truth” were also riddled through with power, 

as were “rules of right” and concepts of “fundamental right.”  The 

fantasy of trying to “efface the domination intrinsic to power” 

through bills of rights, separation of powers, or a communist regime 

etc. was futile and directed attention to the wrong place (the top).  

• He saw power exercised by psychiatry, by science, by bureaucracy, 

with their “methods of observation, techniques of registration, 

procedures for investigation and research, apparatuses of control” 

(102) and “normalization” (107).  In this analysis power is everywhere 

(not just at the top.)   

• This power was not necessarily connected with conscious intent to 

dominate.  Indeed, each of us is an “element of the articulation of 

power” and the “vehicle of” power (98) 

• For an expanded version of this summary, see Mansbridge, “What to 

look for in Foucault” on class website.   


